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The SADF Comment series seeks to contribute innovative and provocative thinking on
significant, on-going debates as well as provide immediate, brief analysis and opinion on
current occurrences and developments in South Asia. The topics covered are not only directed
towards academic experts in South Asian affairs but are also of relevance for professionals
across disciplines with a practical interest in region. Therefore, the SADF Comment series
serves as a platform for commentators who seek an international audience for opinions that

impact state and society in South Asia and beyond.

South Asia Democratic Forum (SADF) is a non-partisan, autonomous think tank dedicated to
objective research on all aspects of democracy, human rights, security, and intelligent energy
among other contemporary issues in South Asia. SADF is based in Brussels and works in
close partnership with the Department of Political Science at South Asia Institute, Heidelberg

University.
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The recent arrest of Former Maldivian President Mohamed Nasheed is yet another
example that Democracy in the Maldives is neither existent nor moving forward. This is
not to say progress has not been made between the end of the Gayoom-era and now. It is
and has been an uphill battle between pro-democracy elements and various
countervailing forces, attempting to uphold and prevail the nepotistic and autocratic rule
of governance. Although dichotomist black and white depictions very rarely meet the
complexities and intricacies of reality, in the case of the Maldives they come really close.
The detention of Nasheed is yet another hurdle for democratization aimed at establishing,
a working electoral regime, political participation, civil rights, horizontal accountability
as well as the power of elected representatives to govern. In the past years each of these

democratic branches has been severely impeded one way or the other.

An unconstitutional arrest —Rights denied
The unlawful imprisonment of Nasheed embodies the dysfunctional state of due process

as well as the modus operandi of constitutional breach on the Island state.

The opposition leader of Maldivian Democratic Party (MDP) was arrested on Sunday,
February 22. The archipelago’s first democratically elected leader was expected to lead

an opposition demonstration in the coming days.

One week before his arrest, the 47 year old who gained international admiration for his
battle against climate change, urged the international community to impose sanctions on

the autocratic leadership of the Maldives.

State prosecutor Abdulla Rabiu said that Nasheed was charged under Article 2(b) of the
Prevention of Terrorism Act and that as the country’s commander-in-chief he was
responsible for the military’s detention of Criminal Court Chief Justice Abdullah
Mohamed. Initially Nasheed was charged with “unlawful arrest”, but the case never came
to fruition because the Prosecutor General withdrew the charges after two years without

progress.

However, according to the constitution, the Prosecutor General does not possess the
mandate to request for remand or arrest. This right is bestowed upon the criminal
investigations authority-in this case the police. And this was only the beginning of a long

list of irregularities and unlawful actions in the Nasheed arrest and trial case.
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After being abducted by security personnel, Nasheed’s hearing was conducted at 4 p.m.
on February 23. On the way to the courthouse Nasheed was manhandled and hauled to
the ground as he was attempting to respond to a reporter’s question. As he hit the

pavement he injured his arm and was initially denied medial assistance.

According to the Maldivian Democracy Network (MDN), a non-partisan NGO, which
aims to promote human rights and the values and principles of democracy in the
Maldives the following judicial and constitutional norms have been breached or

neglected:

1. No summons was issued to attend court proceedings.

2. Right to legal representation in court as provided under Article 51 (f) of the
Constitution has been denied.

Right to appeal as provided under Article 56 of the Constitution has been denied;

4. The arrest order issued by the Criminal Court lacks essential information lawfully
required to be included on an arrest warrant, such as place of detention, duration of
detention and date and time for when court proceedings are scheduled.

5. Prosecutor General does not have the mandate to request Maldives’ police to arrest.
The Prosecutor General made the request for arrest order.

6. All rights afforded to any citizen charged with a criminal offence stipulated under
Article 51 of the Constitution have been categorically denied.

7. Non-compliance with unlawful orders prescribed under Article 64 of the Constitution

has been breached.

The Response of the International Community
The MDN was not alone in its evaluation oft he situation at hand. The response of the
international community echoed the notion of unfair, unconstitutional tratement and

democratic norms in decline.

The Canadian Foreign Minister Rob Nicholson put out a statement expressing ,,grave
concern® at Nasheed’s arrest. The UN urged ,, fairness and transparency “ in regards to
the legal steps taken against the former President. The Assistant Secretary-General for
Political Affairs, Jens Toyberg-Frandzen ,,stressed the need for full respect for due

process and transparency ““ in Nasheed’s trial.
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The EU Heads of Mission and Ambassadors of Norway and Switzerland stated that they
were,, very concerned *“ over Nasheed’s arrest and was seeking clarification regarding the
terrorism charges.

The Delegation of the European Union to the Sri Lanka and the Maldives published a
joint local statement on the rule of law in the Maldives highlighting that “The EU
Delegation reiterates the importance of respect for democratic principles, including
respect for the rule of law, for the Constitution, for due legal process and for the
independence of the judiciary”.

The strongest condemnation that fully grasps the realities on the ground came from the
Asian Centre for Human Rights (ACHR) as it called ,, upon the United States, European
Union, India, Singapore and others to impose a travel embargo on Prosecutor General
Muhthaz Muhsin and presiding Judge Abdulla Didi for the illegal arrest and detention of
My Nasheed.The arrest and detention of former President Nasheed on terrorism charges
is a grotesque act of political vendetta. The accountability of Prosecutor General Muhsin
and Presiding Judge Didi must be established, including under universal jurisdiction for
meting out torture, inhumane and degrading treatment to former President Nasheed in
the court premises.”

This particular case exemplifies very vividly the general unprofessionalism and lack of
adequate training in the Maldivian judiciary. The most judges do not have basic academic
training let alone studied law. In addition almost no legal texts are translated from
English into Dhivehi, so that following professional training and understanding
international legal concepts becomes extremely difficult. Abdulla Didi, the presiding
judge in the Nasheed trial, dropped out of formal education after elementary school and

received no adequate judicial or legal training before becoming a judge.

The export of Jihadism

Another problem is equally pressing and has a huge negative impact on a free, open
society and otherwise moderate society. The Maldives has the highest global number of
jihadist fighters per capita leaving the country for Syria and Iraq, second maybe only to
Tunisia. In the first week of January Commissioner of Police Hussein Waheed revealed
that over 50 Maldivians were fighting in foreign wars. The group Bilal Al Sham Media
(BASM), a jihadist group, which describes itself as “Maldivians in Syria” is gaining
prominence and has been successful in spreading propaganda material in the Maldives.

On September 5" 2014, a protest march took place in the capital Malé with around 200
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participants bearing the IS flag and calling for the fully-fledged implementation of Sharia
in the Maldives.

Due to the fact that much of Maldivian GDP is generated by the tourism industry,
sanctions could have a strong impact. More than a million tourists visited the tropical
island destination last year, many from the West. EU policy makers should consider
acting upon the demands of the ACHR and imposing travel bans on regime leaders until
the State authorities act and function within the boundaries of the constitution.
Furthermore the Prosecutor General must withdraw the charges based on unconstitutional

means.

It will be interesting to observe how the trial materialises and if external pressure is
successful in at least ensuring some rudimentary civic rights to Nasheed. But this trial

proves one thing: Democracy is still a long shot in the Maldives.



